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Petitioner-Appellant Gregory Tolbert (“Tolbert”) was convicted in

California state court of two counts of first degree burglary and one count of

This disposition is not appropriate for publication and may not be
cited to or by the courts of this circuit except as provided by 9th Cir. R. 36-3.

**

The Honorable Edward C. Reed, Jr., Senior United States District
Judge for the District of Nevada, sitting by designation.



forcible escape, and was sentenced under California’s three-strikes law to seventy-
seven years to life in prison. After exhausting his state-court remedies, Tolbert
sought a writ of habeas corpus in federal court, alleging various constitutional
errors. The district court denied the writ, and Tolbert now appeals.

We review the district court’s decision de novo, see Williams v. Runnels,
432 F.3d 1102, 1105 (9th Cir. 2006), and the state court’s decision under the
deferential standard of the the Antiterrorism and Effective Death Penalty Act
(“AEDPA’), see Himes v. Thompson, 336 F.3d 848, 852 (9th Cir. 2003). Under
AEDPA, federal habeas relief is unavailable for a claim adjudicated in state court
unless the state court’s decision “was contrary to, or involved an unreasonable
application of, clearly established Federal law, as determined by the Supreme
Court of the United States.” 28 U.S.C. § 2254(d)(1).

Tolbert first asserts that his trial attorney provided him with ineffective
assistance of counsel by requesting multiple continuances and by failing to sever
the escape charge from the burglary charges.! To succeed on this claim, Tolbert

must demonstrate (1) “that counsel’s representation fell below an objective

! Because the state court did not supply any reasoning with respect to its
denial of Tolbert’s ineffective-assistance claim, we independently review the
record on this issue to determine whether the state court clearly erred in its
application of controlling federal law and whether its decision was “objectively
reasonable.” Delgado v. Lewis, 223 F.3d 976, 982 (9th Cir. 2000).
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standard of reasonableness” and (2) a reasonable probability “that, but for
counsel’s unprofessional errors, the result of the proceeding would have been
different.” Strickland v. Washington, 466 U.S. 668, 688, 694 (1984). We conclude
that Tolbert has failed to demonstrate prejudice under the second prong of the
Strickland test. The evidence presented against him at trial was very strong: police
found Tolbert’s fingerprints at both burglary scenes and eyewitnesses observed
Tolbert during the commission of all three offenses. Tolbert cannot show that his
counsel’s alleged errors affected the outcome of his trial, and hence, the state
court’s denial of his ineffective-assistance claim was objectively reasonable.

Second, Tolbert claims that his right to a speedy trial was violated because
of the continuances obtained by his trial counsel. In evaluating this claim, we
consider four factors: (1) the length of the delay; (2) the reason for the delay; (3)
the defendant’s assertion of his right; and (4) any prejudice to the defendant. See
Barker v. Wingo, 407 U.S. 514, 530 (1972). Here, Tolbert’s counsel sought
continuances for a valid reason: to pursue what he considered to be Tolbert’s only
viable defense. In addition, the record indicates that the trial began shortly after
Tolbert first effectively asserted his right to a speedy trial. Finally, the evidence
against Tolbert was strong, and there is nothing to suggest that Tolbert was

prejudiced by the continuances. We therefore conclude that the state court’s



rejection of Tolbert’s speedy-trial claim was not an unreasonable application of the
relevant federal law.

Finally, Tolbert contends that the trial court improperly admitted various
evidence against him, resulting in a violation of his right to due process. To obtain
relief on this claim, Tolbert must demonstrate that the improperly-admitted
evidence “is so unduly prejudicial that it renders the trial fundamentally unfair.”
Payne v. Tennessee, 501 U.S. 808, 825 (1991). We find that Tolbert has failed to
make this showing. Our review of the record indicates that there was a substantial
amount of properly admitted evidence — including fingerprint evidence and
eyewitness testimony — that established Tolbert’s guilt. Thus, none of the three
challenged evidentiary rulings undermined the fundamental fairness of Tolbert’s
trial, and habeas relief on due process grounds is unavailable.

The decision of the district court is AFFIRMED.



